STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,181
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Wl fare denying her application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a forty-two-year-old wonan with a
ni nt h-grade education. Until 1989 the petitioner worked
steadily, holding a succession of jobs, including nurses aid,
factory work, and clerking at a store and a notel.

In June 1989, the petitioner was involved in a car
accident, sustaining injuries to her ankle and neck. Shortly
after the accident a chiropractor diagnosed her neck probl em

as follows:1

It is ny opinion, after review of the history, extensive
exam nation, radiographic and thernographic findings,
that this patient had sustained the following injuries as
a direct result of the accident:
1. An acute lateral hyperflexion trauma resulting
in noderate sprain of the cervical spine and rupture

or stretch of the retaining liganents of the spine
wi th enthesopathy, primarily noderate-severe
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nmyof asci al damage and capsulitis of the cervica
j oi nts.

2. Conpression trauma of the cervical roots from
pr obabl e accordi onpl eat syndrone.

3. Cervical-cranial syndrone.
4. Cccipital nerve conpression syndrone.
5. MId thoacic sprain with nyofascitis.

[Petitioner] was instructed to rest in a confortable
position as much as possible with ice therapy to the
cervical and dorsal regions for 20-30 minutes every 2
hours for the first three days and then to continue at

| east 3-4 tinmes per day. She was not to do any
lifting, stretching, bending, or to perform any
activities which increased pressure to the spine. She
was given a cervical orthosis to sleep on and she was
to continue using the cervical collar in an
intermttent nature. Due to the severity of the injury
[ petitioner] was inforned she would not be able to work
for at |east several weeks.

The petitioner has continued to see the chiropractor on

a regular basis. In April 1990, the chiropractor offered

the follow ng conclusion to a | engthy report:2

It is obvious that [petitioner] continues to suffer
residual effects fromthe trauma suffered in the
accident of 6-6-89. Using the Guides it is found that
[ petitioner] has suffered a pernmanent parti al

i mpai rment which is rated at 16% or when rounded,
equal s a 15% whol e person pernmanency.

At this time, [petitioner] still can not perform any

I ight physical work without intense exacerbation to her
neck. [Petitioner] finds that she can not read for any
l ength of time before her neck begins to stiffen and
becomes painful. [Petitioner] frequently awakens with
intense pain which requires treatnment for palliative
relief. Recently, [petitioner] tried to bow one
eveni ng which triggered an intense mnmyofascial pain
response which required two weeks of treatnent to
settle dowmn. | don't anticipate that [petitioner] wll
be able to enjoy much of the sane activities that she
did prior to this accident. She needs to be very
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careful with her activities as mld strain triggers off
i ntense nyofascial pain responses. In addition, use of
her arnms or positioning of her neck tends to aggravate
the liganent injury in her neck which then triggers off
anot her pain syndrone. At the tinme of this report,

[ petitioner] has not been able to extend any visits
beyond two weeks before requiring palliative care for

pain relief. | honestly don't think this will inprove
too much in the future. 1 would hope that with the
passage of time [petitioner] will only require care
monthly. | would expect that to occur within a year

fromnow. As far as work is concerned, it is highly

i nprobabl e that she will be able to do any work which
requires her to use her arnms or neck in a straining
position or repetitious work which requires her to
turn, bend, or rotate her neck. Cbviously, she is not
able to do any physical kind of work. Perhaps in the
future as her neck gradually strengthens she will be
able to do light physical work.

Unfortunately, however, the petitioner's problens have
not inproved. In July 1990, the petitioner's Vocational
Rehabilitation counsel or offered the foll owi ng assessnent of
t hat agency:

[ Petitioner] applied for Vocational Rehabilitation
services in Cctober 1989. [Petitioner] has been very
conpliant with all requests and appointnents to the
best of her physical ability.

It has taken us eight nmonths to conpl ete her assessnent
due to her chronic neck pain, ankle problem and
unst abl e di abetic condition.

Due to [petitioner's] strong aptitudes, as neasured
3/21/90 with the SAGE, it would appear that she is very
trai nable, but with the severe pain caused by novenent
in her neck fromevery day activities, she is too
unstable to train at this time. [Petitioner's] neck
pain, conbined with a limted standi ng and

hand/ eye/ f oot coordi nati on problem she is not, in ny
opinion, trainable at this tinme.

| would very nmuch support a granting of [petitioner's]
SSI and/or SSDI with a one year nedical review date.

In July 1990, a consultative physician (an internist)
exam ned the petitioner at the request of DDS. He noted

that the petitioner conplained of severe neck pain "if she
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tries to do mnimal activities" and "persistent ankle pain".

Hi s exam nation reveal ed that the petitioner "cannot bear
wei ght on the |left ankle and she cannot wal k w t hout
limpi ng” and that "the head and neck have approxi mately 75%
limtation of flexion and rotation of right and left".

In February 1991, the petitioner underwent a

consul tative psychol ogi cal exam nation. In an extensive
report, the physiologist essentially fully credited the

3

petitioner's conplaints of pain. Her "concl usi ons and

reconmendati ons” were as foll ows:

The above data indicate that this woman i s experiencing
significant psychol ogi cal distress secondary to the
pain and imtations inposed by her injury. It does
not appear that this woman has been instructed in
adequate coping strategies to deal with this pain. She
has been primarily treating this pain as if it were
acute rather than a chronic condition.

The followng DSM111-R diagnostic configuration is
suggested by the current data:
Axi s | 311. 00 Depressi ve Di sorder, Not
O herwi se Specifi ed.
Axis |1 V71.09 No Di agnosis on Axis 11
Axis |11 Chroni ¢ Pain Syndrone.
Axis IV 3 Severity of Psychol ogi cal

Stress - Mbderat e.

Axis V d obal Assessment of
Functioni ng Scal e (GAF)
Current: 60.
Hi ghest: 60.

Al t hough this woman does not currently neet the
criteria for a major depressive disorder, she is at
serious risk of devel oping such a disorder. It is
strongly recommended that she di scuss her npbod and
persi stent thoughts of suicidal ideation with her
physi ci an who m ght consi der increasing her Prozac. It
is al so recommended that concurrent with this, the
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client participate in psychotherapy. It is likely that

this woman's affective state is negatively affecting

her ability to cope with her chronic pain. It would
also likely benefit this wonan if she were instructed
in cognitive-behavioral strategies to cope wth her

pai n.

That same nonth, February 1991, the petitioner also
underwent a consul tative neurol ogi cal assessnent. The
neur ol ogi st di agnosed the petitioner's neck problem as
“chronic cervical strain", but his exam nation of her neck
was essentially negative froma neurologic viewoint. He
noted that the petitioner "didn't seemto be that
unconfortable or limted in the neck area on this
exam nation".

Al'so noted in all the nedical reports is that the
petitioner also suffers fromchronic obesity and di abetes.
Based on the above reports it is found that the
petitioner is severely limted in her physical activities.

Clearly, she cannot be on her feet for any significant
length of time. Despite the |[imted findings of the
neurol ogi st, there is also substantial nedical evidence that

the petitioner's conplaints of neck pain are credible, i.e.,

that her neck problens [imt her ability to turn her head

and to | ook up or down without severe pain.4 Thi s woul d
limt the petitioner to sedentary work that did not entai
nmovenent of the petitioner's head and neck. The Depart nent

(which was given tinme to assess its position in |ight of
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this finding) did not offer any evidence as to whether, or
in what nunbers, there were jobs avail able that woul d
acconmodat e these restrictions.
ORDER
The Departnent's decision is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability as
foll ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which makes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience i s considered.

In this case, the petitioner's limtations, as found
above, preclude her perform ng anything but sedentary work
t hat does not involve substantial head novenents. |nasnuch
as none of the petitioner's past work appears to fall within
these restrictions, and insofar as there is no evidence that
any other jobs would either, it nust be concluded that the
petitioner neets the above definition of disability. The

Departnment’'s decision is, therefore, reversed.

FOOTNOTES

1In a report dated April 30, 1990, the chiropractor
reviewed and reiterated the diagnosis he had made shortly



Fair Hearing No. 10,181 Page 7

after the petitioner's accident. The quoted diagnhosis, nmade
in June, 1989, was taken fromthe April, 1990 report.

2This portion of the chiropractor's report appears to
be based on his assessnent of the petitioner as of March,
1990.

3The psychol ogist's report contains the follow ng
"self-report of pain synptons":

[ Petitioner] gave the foci of her pain as her neck,
head and | eft ankle. She described her pain as aching
and deep. The client al so added that she has been
experiencing bilateral leg pain for four to five weeks
and described this pain as cranping. [Petitioner]
wonders if this pain may be related to her diabetes.
When asked to rate the overall intensity of her pain on
a scale of zero (none) to ten (severe), she rated it as
a four. Her peak level of pain was reported as a
twelve. [Petitioner] was asked about the frequency and
duration of her pain and reported that she has daily
pain but that the site of the pain varies.

Wth respect to what worsens her pain, the client said
that arm novenents, different sleeping postures,

bendi ng, and doi ng housewor k which requires bendi ng and
lifting intensifies it. As this point of the
interview, [petitioner] began quietly crying. This
woman was asked to indicate what m ght | essen her pain
and replied that ice or, at tines, heat lessens it, and
the traction that she receives weekly fromthe
chiropractor also helps. She said that if she takes
her pain nedication which is Tylox, that also hel ps
because it nmakes her sl eep.

When asked what her pain prevents her from doing,
[petitioner] said that it sonetimes interferes with her
doi ng her housework, that she is unable to do knitting
and crocheting which she had previously enjoyed, and
that she is unable to read because she cannot keep her
head down. She el aborated further saying that she is
unable to bow and that she and her husband had been
quite avid about that sport. Her sexual relationship
wi th her husband has decreased significantly since her
accident. She also has noted a change in her
relationship with friends since she is unable to engage
in many of the activities that they had previously

enj oyed together. [Petitioner] did say that she has
tried to substitute other activities such as bingo and
card playing but that bending her head down intensifies
her head and neck pain.
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The client was queried as to how her famly reacts in
response to her pain. She said that her husband is
very supportive. Wien asked how he denonstrated his
support, [petitioner] said that he does not insist that
she keep up the househol d chores as she used to in the
past. The client was asked if her husband hel ps with

t hese chores and replied that he does not believe that
is his job.

4The petitioner's cooperativeness and notivation are
wel | -docunented in the record. It is hoped that with
Medi caid the petitioner will heed the advise of the
psychol ogi st (supra) and seek therapy to help her cope with

what - unf ort unat el y- appears-will -be a chronic situation, and
that the petitioner will eventually be able to return to the
wor kf or ce
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